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The newly formed Koster lot (solid dark blue on Figure 2-Location Map and Part 1,
Attachment #1) has a 43.47m of frontage on King Street and the remaining land that
comprised the long narrow parcel was conveyed to the Municipality (blue hatching on Figure
#2-Location Map) and subsequently added to the adjacent municipal lands (Georgian Trail).

When Mr. Pether originally applied to service the overall property (Figure 1- Location Map-
Pether Severance), laterals were put to the property fronting the land that was eventually
conveyed to the Municipality. The laterals were installed at this location close to the Town'’s
trunk municipal water & wastewater services which terminate just west of this location(see
Attachment #1). Town practices generally do not support servicing lands that do not have
municipal infrastructure fronting the entire property; however, in this instance servicing was
provided to Mr. Pether with the intent to service the severed property (Figure 1-Location Map-
Pether Severance).

The properties across from the Koster lot fronting on King Street are connected to Town
infrastructure by substandard water and wastewater services. In the future the Town will
extend municipal standard services from Elma Street along King St West. At that time the
Koster lot will be required to pay a share of any extensions. Currently the wastewater service
extension is not in the Town’s five year capital budget. The Town expects to complete the
water extension in 2010 and this project was included in the 2010 capital budget. This looping
will delete two dead ends on King Street and slightly reduce our hydrant flushing for chlorine
residuals. After further consideration of economies of scale and disruption to the road, it is
Staff’s intent to bring a further report to Council which will recommend that the sanitary sewer
be extended at the same time. This will require approval for inclusion in the 2010 capital
budget for funds to complete the design engineering and construction. Currently the three
homes on the South side of King Street are provided sanitary service by a substandard line in
the boulevard.

Figure 2-
Location Map

Municipal Property

Pether Property

Koster Property

Staff has worked with the Town’s Solicitor to finalize an agreement which has been signed by
the owners (see Attachment #2).The agreement allows for connection to the laterals by
installing a temporary system on the Town lands through a Municipal Land Works Permit. The
agreement also requires the owners, at their sole expense and after 60 days of receiving
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written notice from the Town once the future trunk services are installed, to disconnect their
dwelling from the temporary services. At that time, they must connect to the newly installed
services on King Street at their cost.

Staff recommend that Council authorize the Mayor and Clerk to execute the Koster Servicing
Agreement to permit the installation of temporary servicing along the King St road allowance
or municipal lands adjacent to the Georgian Trail.

C. The Blue Mountains’ Strategic Plan

These works will assist in the Town’s Strategic Plan Goal #2 “Addressing the Town’s
Municipal Infrastructure needs”.

D. Environmental Impacts

None

E. Budget Impact

As per the Agreement all costs borne by Koster including the capital cost of the temporary
system.

F. Attached

1. Drawing provided by Koster Engineer- Attachment #1
2. Koster Servicing Agreement- Attachment #2

Respectfully submitted

John Caswell Reg Russwurm

Manager, Water & Wastewater Services/Asst. Director Director, Engineering and Public Works
Engineering & Public Works

Office: 519-599-3131 Ext.226

Fax: 519-599-3664

jcaswell@thebluemountains.ca
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SERVICING AGREEMENT
THIS AGREEMENT made this  day of March , 2009.
BETWEEN:
MICHAEL P. KOSTER and LINDSEY KOSTER
(hereinafter referred to as the "Owners)
-and -
THE CORPORATION OF THE TOWN OF THE BLUE MOUNTAINS

(hereinafter referred to as the "Town")

WHEREAS the Owners are the registered Owners of part of Lot 30 North East of King

Street Town Plot of Thornbury described as Part 1 on Reference Plan 16R-8599, Town
of The Blue Mountains (the “Lands™);

AND WHEREAS the Owners wish to, at their sole cost, connect to the Services by
installing the Temporary System on the Town Lands:

AND WHEREAS the purpose of this Agreement is to provide for the installation of the

Temporary System by the Owners on the terms and conditions set out in this
Agreement.

NOW THEREFORE THIS AGREEMENT WITNESSETH THAT in consideration of the
covenants hereinafter expressed and other good and valuable consideration, the
Parties hereto covenant and agree one with the other as follows:
PART |

DEFINITIONS AND BASIS OF AGREEMENT
1.1  Definitions
In this Agreement, including the recitals, the following terms shall have the meanings
set out below, unless otherwise redefined or where the subject matter or context
requires another meaning to be ascribed:

‘Agreement” means this agreement;

‘Building Code Act” means the Building Code Act, 1992, S.O. ¢.23 and all
regulations thereto:

‘Business Day” means any day other than Saturday, Sunday or any statutory or
civic holiday in Ontario;

"Director" means the person holding the title of Director of Engineering and
Public Works for the Town or his designate;

“Future Services” means the extension of the Services easterly along King Street
across the frontage of the Lands:

“install” shall also mean do, provide, construct, reinstall or reconstruct;

“Notice” means any written notice, demand, request, direction or instructions
given and received,

“Parties” mean the Owners and the Town:;
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1.2

(b)

()

(d)

(f)

1.3

“Services” means the Town’s existing water system and sewage system!;

“Temporary System" means the water service pipe and the sanitary sewer
service pipe shown on and generally described in Schedule "A”;

“Town Lands” means the King Street road allowance as shown on Schedule “AM

All other capitalized terms shall have the meanings ascribed to them in this
Agreement.

Interpretation of Agreement

The part numbers and headings, subheadings and section, subsection, clause
and paragraph numbers are inserted for convenience of reference only and shall
not affect the construction or interpretation of this Agreement.

Unless the context otherwise requires, in this Agreement words importing the
singular include the plural and vice versa and words importing a gender include
all genders.

Every provision of this Agreement by which the Owners is obligated in any way
shall be deemed to include the words "at the sole expense of the Owners” unless
the context otherwise requires.

References herein to any statute or any provision thereof include such statute or
provision thereof as amended, revised, re-enacted and/or consolidated from time
to time and any successor statute thereto.

All obligations herein contained, although not expressed to be covenants, shall
be deemed to be covenants.

Whenever a statement or provision in this Agreement is followed by words
denoting inclusion or example and then a list of or reference to specific items,
such list or reference shall not be read so as to limit the generality of that
statement or provision, even if words such as "without limiting the generality of
the foregoing" do not precede such list or reference.

The Parties agree that all covenants and conditions contained in this Agreement
shall be severable, and that should any covenant or condition in this Agreement
be declared invalid or unenforceable by a court of competent jurisdiction, the
remaining covenants and conditions and the remainder of the Agreement shall
remain valid and not terminate thereby.

All references to parts, sections, clauses, paragraphs and schedules unless
otherwise specified are references to parts, sections, clauses, paragraphs and
schedules of this Agreement.

Administration of Agreement

This Agreement shall be administered on behalf of the Town by the Director, unless
another Town official is otherwise specifically referred to in this Agreement. Where
under the terms of this Agreement, decisions, approvals, Notices and certificates are to
be made or given, such decisions, approvals, Notices and certificates shall be made or
given by the Director or other official in their sole and absolute discretion, acting
reasonably.

1.4

Joint Authors

Each Party acknowledges and agrees that it has participated in the drafting of this
Agreement and that no portion of this Agreement shall be interpreted less favorably to
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either Party because that Party or its legal counsel was primarily responsible for the
drafting of that portion.

1.5 Recitals

The Parties agree that the recitals herein are true and accurate and form part of this
Agreement.

1.6 Scope of Agreement

This Agreement shall define the obligations and duties of the Owners and the Town with
respect to financing, design, installation and removal of the Temporary System and the
Owners obligations in regards to Future Servicing.

PART li

TEMPORARY SYSTEM
2.1 License

The Town hereby grants the right in the nature of a license to the Owners to enter on
the Town Lands for the purposes installing, operating, maintaining, repairing, replacing
and removing the Temporary System on the terms and conditions set out in this
Agreement.

2.2  Installation of the Temporary System by the Owners

The Owners agree to design and install the Temporary System at their sole expense in
accordance with the following provisions:

a) The Owners agree that the Temporary System is plumbing within the meaning of
the Building Code Act and that they shall be responsible for applying for and
obtaining from the Town a permit pursuant to the requirements of the Building
Code Act for the installation of the Temporary System.

b) The Temporary System shall be located generally as shown on Schedule “A” and
the Owners shall be responsible for preparation of detailed plans and
specifications for the Temporary System in accordance with the requirements of
the Building Code Act. The new pump station shown on Schedule “A”" shall not
be located on Town Lands.

c) The Owners shall install the Temporary System in accordance with the
provisions of the Building Code Act, the permit for the Temporary System and
the Municipal Lands Works Permit for the installation of the Temporary System
referred to in section 2.5.

2.3 Ownership, Repair, Maintenance and Replacement of the Temporary
System

a) Notwithstanding any rule of law or equity, the Temporary System, located on the
Town Lands shall be the property of the Owners, and their successors and
assigns, even though the same may have become annexed or affixed to the
Town Lands.

b) The Owners shall be solely responsible for the operation, maintenance, repair
and replacement of the Temporary System at their sole expense until the
Temporary System has been removed from the Town Lands.

c) The Owners shall, as far as practicable, restore the Town Lands to the condition
existing immediately prior to commencement of the work.

24  Removal of the Temporary System by the Owners
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a) The Owners shall at their sole expense, within sixty (60) Business Days of
receiving Notice from the Town that the Future Services are installed on King
Street across the frontage of the Lands, disconnect their dwelling from the
Services, connect their dwelling to the Future Services and remove the
Temporary System from the Town Lands.

b) In the event the Owners are in default in the performance of their obligations
under subsection 2.4a) the Town shall have the right to enter upon the Lands and
complete the work required by this subsection at the Owners’ expense and to
recover the expense by action or adding the amount to the tax role of the Lands
and collecting the amount in like manner as taxes.

c} The Owners acknowledge that they will be required to pay their proportionate
share of the cost of installing the Future Services as determined by the Town, in
its sole discretion, in accordance with a future by-law to be enacted in accordance
with the provisions of the Municipal Act or any other act or regulation for that
purpose.

2.8 Municipal Lands Works Permit

a) Prior to undertaking any work on the Town Lands at any time, the Owners shall
obtain from the Town a Municipal Lands Works Permit for, as the case may be,
the installation, maintenance, repair, replacement or removal of the Temporary
System.

b) The Owners acknowledge and agree that the Town's Municipal Lands Works
Permit policy requires that the following matters be completed to the Town's
satisfaction prior to the permit being issued:

{i) The Owners’ Contractor shall be approved by the Town:

i) The Owners or the Owners' contractor shall take out and keep in full force
and effect at all times when any work is being undertaken on the Town
Lands, Commercial General Liability insurance applying to all operations
of the Owners/contractor which shall include coverage for bodily injury
liability, property damage liability, products and completed operations
liability, contractor's protective liability, contractual liability, non-owned
automobile liability, contingent employers liability and employees as
additional insureds. This policy shall be written with limits of not less than
FIVE MILLION DOLLARS ($5, 000,000) exclusive of interest or costs, per
occurrence and shall include the Town, and where applicable, the Owners
as an additional insured and provide proof thereof to the satisfaction of the
Town;

(i)~ The Owners shall execute a Municipal Lands Works Permit Agreement
with the Town in a form satisfactory to the Town and pay the fees and
provide the security required by this agreement; and

(iv)  The Owners' contractor shall execute a Contractor Acknowledgement
Form satisfactory to the Town.

c) The Owners shall at all times when undertaking work on the Town Lands,
restore, as far as practicable, the Town Lands to the condition existing
immediately prior to commencement of the work.

2.6 Obligations of the Town

The Parties agree that the Town shall have no obligations or responsibilities whatsoever
for the installation, operation, maintenance, repair, replacement and removal of the
Temporary System or for any costs relating to the Temporary System.

27 Term
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The Term of this Agreement (the “Term") shall commence on the date this Agreement is
executed by the Town and shall expire at such time as the Temporary System has been
removed and all cost associated with the Temporary System have been paid by the
Owners.

PART Il
ADMINISTRATION

3.1 Administration Costs

The Owners shall pay to the Town an administration fee of $600.00 to reimburse the
Town for its costs of preparing, registration and administering this Agreement.

3.2 Release and Indemnity

The Owners shall indemnify and save completely harmless the Town and its elected
officials, officers, agents, contractors and employees from and against all actions,
causes of actions, suits, claims and demands whatsoever which may arise directly or
indirectly or in any way connected with the design, installation, maintenance, repair,
replacement or removal of the Temporary System or a breach by the Owners of their
obligations under this Agreement.

The Owners hereby releases and forever discharges the Town and its elected officials,
officers, agents, contractors and employees from and against all actions, causes of
actions, suits, claims and demands whatsoever which may arise directly or indirectly or
in any way connected with design, installation, maintenance, repair, replacement or
removal of the Temporary System.

3.3 Notices

(a) Any Notice to be given by the Town to the Owners with respect to this Agreement
shall be given in writing and may be mailed by postage prepaid mail, personally
delivered or sent by email transmission to;

Michael P. Koster
Lindsey Koster
3500 #2 Sideroad, RR 1
Burlington, ON L7R 3X4
mkoster@sutton.com

or such other address of which the Owners has by Notice notified the Municipal
Clerk and any such Notice mailed or delivered shall be deemed good and
sufficient Notice under the terms of this Agreement.

(b)  Any Notice to be given by the Owners to the Town with respect to this Agreement
shall be given in writing and may be mailed by postage prepaid mail, personally
delivered or sent by facsimile transmission or delivered to:

Town of The Blue Mountains
26 Bridge Street East, Box 310,
Thornbury, ON, NOH 2P0

Attention: Director of Engineering and Public Works
Facsimile: (519) 589-3664

or such other address of which the Town has by Notice delivered to the Owners
and any such Notice mailed or delivered shall be deemed good and sufficient
Notice under the terms of this Agreement.

(c)  Any Notice shall be deemed to have been given to and received by the party to
which it is addressed;
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(i) if delivered, on the date of delivery;
(ii) if mailed, on the fifth day after mailing thereof: or
(iii) if faxed, on the date of faxing, as confirmed

3.4 Registration and Notice of this Agreement

a) The Owners agrees that this Agreement will be registered on title of the Lands at
the sole discretion of the Town and at the sole expense of the Owners.

b) The Owners agrees to make any subsequent Owners or purchaser of the Lands
aware of this Agreement and the terms and conditions contained herein.

3.5 Other Applicable Laws

Nothing in this Agreement shall relieve the Owners from compliance with all applicable,
statutes, municipal by-laws, laws and/or regulations or laws and/or regulations
established by any Government Authority.

3.6 Extension of Time

Any time limits specified in this Agreement may be extended with the consent in writing
of both the Owners and the Town, but no such extension of time shall operate or be
deemed to operate as an extension of any other time limit, and time shall be deemed to
remain of the essence of this Agreement notwithstanding any extension of any time
Himit.

3.6 Governing Law

This Agreement shall be interpreted under and is governed by the laws of the Province
of Ontario.

3.7 Successors & Assigns

It is hereby agreed by and between the Parties hereto that this Agreement shall be
enforceable by and against the Parties hereto, their heirs, executors, administrators,
successors and assigns.

3.8 List of Schedules

The following schedules are attached hereto and form part of this Agreement:
"SCHEDULE A" - Property/Service Layout — Koster Property, Thornbury

IN WITNESS WHEREOF the parties hereto have hereunto affixed their corporate seals
duly attested by the hands of their proper signing officers in that behalf.

SIGNED, SEALED AND DELIVERED

ey

S e LS
Y d/atel

“MICHAEL P. KOSTER

LINDSEY KOSTER

R L W]
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THE CORPORATION OF THE TOWN OF THE
BLUE MOUNTAINS

Ellen Anderson, Mayor

Stephen Keast, Clerk
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Part 2

SCHEDULE "A"
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